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PREFACE

The Military Law Review is designed to provide a medium for
those interested in the field of military law to share the product of
their experience and research with their fellow lawyers. Articles
should be of direct concern and import in this area of scholarship,
and preference will be given to those articles having lasting value
as reference material for the military lawyer.

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do not
necessarily reflectthe views of The Judge Advocate General or the
Department of the Army.

Articles, comments, and notes should be submitted in duplicate,
triple spaced, to the Editor, Military Law Review, The Judge
Advocate General’s School, U.S. Army, Charlottesville, Virginia.
Footnotes should be triple spaced, set out on pages separate from
the text and follow the manner of citation in the Harvard Blue
Book.

This Review may be cited as 30 MiL. L. REvV. (number of page)
(1965) (DA Pam 27-100-30, 1 October 1965).

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington, D.C. 20402, Price: $ .75
(single copy). Subscription price: $ 2.50 a year; $ .75 additional
for foreign mailing.
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JOHN HENRY WIGMORE

Judge Advocate
1917-1920

John Henry Wigmore was born on March 4, 1863, in San
Francisco, California. He received an A.B. degree from Harvard
in 1883 and M.A. and LL.B. degrees from the same institution in
1887. Wigmore began his teaching career with three years as a
lecturer in Anglo-American law in Japan. In 1893, he became
Professor of Law at Northwestern and was made Dean eight years
later.

When he applied for an Army commission in 1916, John
Wigmore was at the peak of his career. In addition to having been
Dean of the Northwestern University Law School since 1901, his
treatise on evidence had been published. He had organized and
headed the National Conference on Criminal Laws and Crimi-
nology which later became the American Institute of Criminal
Law and Criminology under his continuing guidance. He was
completing a term as President of the Association of American
University Professors. However, in spite of these imposing quali-
fications, he entered the military service with the rank of Major.

After being placed on active duty in 1917 he was sent to Wash-
ington. General Enoch H. Crowder, The Judge Advocate General
of the Army, had been given the additional title and office of
Provost Marshal General. The primary duty of the Office of The
Provost Marshal General was to administer the Selective Service
draft. Major Wigmore was given the title, “Chief, Statistical
Division, Office of The Provost Marshal General.” He originated
and placed into execution the general plan of statistical tables
concerning classification, deferment, industry and agriculture,
which were employed in the raising of our military forces. Over
ten million registrants were screened and classified under the
system devised by Major Wigmore.

In addition to organizing the Selective Service draft, Major
Wigmore performed many other duties. He did liaison work with
nearly every government agency in Washington. He was also a
member of the War Department Committee on Education and
Special Training which organized the Student‘s Army Training
Corps. This committee was responsible for recommending desir-
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able or necessary changes in the system of classifying enlisted
personnel and in coordinating with educational institutions in the
organization and administration of the Student’s Army Training
Corps program.

Wigmore served as a member of the Board of Editors which
revised and enlarged the Manual for Courts-Martial. He authored
and later amplified the Chapter on Evidence in the 1917 and 1921
Manuals. His efforts in these projects merited him the only
chapter by-line in the two Manuals, and he also received special
acknowledgement in the preface to both.

In recognition for his services, Wigmore was promoted to Lieu-
tenant Colonel in early 1918 and to the rank of Colonel later that
year. He was discharged on May 8, 3919. He was awarded the
Distinguished Service Medal:

For exceptionally meritorious and distinguished service to the Gov-
ernment in connection with the administration of the Selective Service
Law during the war. He organized and put into execution an excellent
system of classification of registrants and his sound judgment and ability
for analysis contributed materially to the success of the Department.

In addition he received the Cross of the French Legion of Honor
in August 1919.

In the following year, on September 24, 1920, he was recalled
to active duty “in connection with the revision of the Manual for
Courts-Martial.” After his revision of the Chapter on Evidence for
the 1921 Manual he was relieved from active duty on October 25,
1920. However, as the nation’s foremost expert on military and
industrial mobilization, the Army had Wigmore attached to the
Army General Staff as part of its post-war mobilization plans.

Wigmore wrote several law review articles growing out of his
military experience.” In addition, he prepared the bibliography
and preface for Military Law and Wartime Legislation.?

While not eligible for retirement benefits, he retained his status
as a reserve officer, signing his last oath of office in 1940 at the
age of 77. Three years later, on April 20, 1943, John Henry
Wigmore died. He was laid to rest in Arlington National Cemetery,
Washington, D.C.

* See Lessons from Military Justice, 4 J. Am. JuD. Soc’y 151 (1921);
Modern Penal Methods in Our Army, ¢ J. CriM. L. 163 (1918); Soldiers’
and Sailors’ Civil Rights Bill, 12 ILL. L. REv. 449, 3 Mass. L. Q. 204 (1918);
Some Lessons for Civilian Justice to be Learned From Military Justice, 10
J. Crim, L. 170 (1919).

? (West Pub. Co. 1919).
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NUCLEAR WEAPONS AS A LAWFUL MEANS
OF WARFARE*

By CAPTAIN FRED BRIGHT, JR.**
l. INTRODUCTION

There are three basic effects of a nuclear explosion: blast,
thermal radiation (light and heat), and nuclear radiation.! Both
blast and thermal radiation result from conventional explosions:
these two effects differ only in magnitude when comparing a
nuclear explosion to a conventional explosion.?2 The distinguishing
characteristic ,therefore, of a nuclear weapon is nuclear radiation,
which “can neither be seen, heard, smelled, felt, nor tasted. It
consists of streams of fast-flying particles or waves from the
shattered atoms, which penetrate the human body and can cause
illness and death.”?

What is nuclear radiation, and how does it affect the legality
of the use of nuclear weapons during hostilities? The U.S.Army
Field Manual 27-104 provides:

The use of explosive “atomic weapons,” whether by air, sea, or land
forces, cannot as such be regarded as violative of international law in
the absence of any customary rule of international law or international
convention restricting their employment.’

The unpublished annotation to this provision of Field Manual
27-10 explains & the reasons for the conclusion that such a
weapon is now lawful: that it has been used, that it still exists,
that the major powers are practically committed to use it in a
future war, and that it has been accepted to the extent that it is

*This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S, Army, Charlottesville, Virginia, while the author was
a member of the Thirteenth Career Course. The opinions and conclusions
presented herein are those of the author and do not necessarily represent the
views of The Judge Advocate General’s School or any other governmental
agency.

**JAGC, U.S. Army; B.S., 1955, University of Tennessee; LL.B, 1957,
University of Tennessee; Member of the Bars of the State of Tennessee
and of the United States Supreme Court and United States Court of Military
Appeals.

' U.S. DEP'T OF ARMY, AELD MANUAL NO. 101-31-1, NUcLEAR WEAPONS
EMPLOYMENT, para. 2.2(b) (1963) [hereinafter cited as FM 101-31-1].

*U.S. Der’T oF ARMY, PampHLET NO. 39-3, THE EFFECTS OF NUCLEAR
WEeAPONs 1-2 (1962) [hereinafter cited as DA Pam 39-31.

3 GREENSPAN, THE MODERN LAw OF LAND WARFARE 370 (1959).

¢ U.8, DEP'T oOF ARMY, AELD MANUAL NO. 27-10, THE LAwW oF LAND WAR-
FARE (1956) [hereinafter cited as FM 27-10].

¢ Id. para. 35.
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30 MILITARY LAW REVIEW

spoken of in the context of disarmament rather than illegality.
The qualifying word “explosive” was inserted in order to avoid
taking a position on a weapon designed for the exclusive effect of
radiation.t

This annotation illustrates that the legality of the different
nuclear effects may depend upon different international laws of
war. Consequently, it is necessary to first describe these effects
before determining what rules of warfare may apply. Of course,
nuclear radiation, being the only newcomer to weaponry of the
three effects, will receive the most emphasis, as it presents the
main problem from a legal standpoint.

II. CHARACTERISTICS OF NUCLEAR EXPLOSIONS
A. GENERAL PRINCIPLES

All substances are made up from one or more elements, and
the smallest part of any element that can exist while still
retaining the characteristics of the element is called an atom.?
Every atom consists of a relatively heavy central region or
nucleus.® A nuclear explosion results from one or both of two
processes: fission and fusion. The fission process occurs when the
nucleus of an atom of a heavy material is split into two smaller
nuclei; while in the fusion process a pair of light nuclei unite
(or fuse) together, forming a nucleus of a heavier atom.® Both
processes are accompanied by the release of a large amount of
energy. For example, the complete fission of one pound of uranium
or plutonium releases as much energy as the explosion of 8,000
tons of TNT ;and the fusion of all the nuclei present in one pound
of deuterium, or “heavy hydrogen,” releases approximately the
same amount of energy as the explosion of 26,000 tons of TNT.

The power of a nuclear weapon is expressed in the terms of the
energy release, or yield, when it explodes compared with the
energy liberated by an explosion of TNT. Thus, a one kiloton
nuclear weapon produces the same amount of energy as 1,000 tons
of TNT, and a one megaton nuclear weapon has the energy equi-
valent of one million tons of TNT.! It does not follow, however,

¢ See U.S. DEP’T OF ARMY, PAMPHLET NO. 27-161-2, 2 INTERNATIONAL LAW
43 (1962).

" DA Pam 39-3, at 3.

¢1d. at 4.

°|d. at 5.

°|d. at 5, 6.

i d, at 6.
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NUCLEAR WARFARE

that the casualty potential of explosions of equal yield will be the
same For a conventional explosive, such as TNT, as for a nuclear
weapon. To the contrary, a nuclear device is capable of far more
damage than an equivalent yield non-nuclear explosion, as the
remaining sections in this chapter will show.

B. EFFECTS OF NUCLEAR EXPLOSIONS

The three principle effects of a nuclear explosion— blast, ther-
mal radiation, and nuclear radiation — have been discussed briefly.
It is now appropriate to explain how each of these effectsresults
from a nuclear explosion.

1. Blast.

Immediately following the detonation of a nuclear weapon in the
air, an extremely hot gaseous fireball is formed.!? Very soon after
the explosion, these hot gases expand, causing a blast wave to
form in the air and move away from the fireball at a high veloc-
ity.’* When this primary air blast wave strikes the ground, a
second blast wave is produced by reflection; and some distance
from ground zero the two waves merge, forming the “Mach stem,”
which results in considerable overpressure at the earth’s sur-
face.l4 Blast causes most of the destruction from a nuclear air
burst,!® but neither thermal nor nuclear radiation can be over-
looked.

2. Thermal Radiation.

One of the significant differences between a nuclear and a con-
ventional high-explosive weapon is the large proportion of energy
(approximately one-third) of anuclear explosion which is released
in the form of thermal radiation. Temperatures attained in a
nuclear explosion are estimated at tens of million degrees, com-
pared with only a few thousand degrees in a conventional explo-
sion.1® The intense heat and light rays emitted from the fireball
travel at about the speed of light and in straight lines, unless scat-
tered; thus, any solid opaque material between the fireball and an
exposed individual or object would act as a protective shield.'”

*21d. at 87.
**1d. at 87, 102.
*Id, at 88.

*1d. at 317.
**1d. at 316-17.
71d. at 316, 322.
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3. Nuclear Radiation.

The final effect—that of nuclear radiation — is peculiar to a nu-
clear weapon. Nuclear radiation is divided into two categories:
initial nuclear radiation, which is that emitted within one minute
after the explosion; and residual nuclear radiation, which includes
all radiation emitted after the first minute.’®* The first type of
nuclear radiation to be considered is initial nuclear radiation.

The initial nuclear radiations consist mainly of gamma rays and
neutrons, both of which can travel great distances through air.t®
Gamma rays travel at the speed of light; neutrons travel more
slowly, but still at an extremely fast rate.?®* These initial radia-
tions travel generally along straight lines; however, a certain
amount of diffusionresults from the collision of the neutrons and
gamma rays with elements of the atmosphere through which they
pass. Consequently, in the target area there is some nuclear
radiation traveling in all directions.?!

Although some of the initial nuclear radiation is absorbed by
the atmosphere, it has high penetrating power, particularly
gamma rays; thus, the problems of shielding are quite different
in regard to thermal and initial nuclear radiations. For example,
one mile from a one megaton explosion, initial nuclear radiation
would probably kill a large proportion of exposed individuals
even though such individuals were surrounded by 24-inch con-
crete, although a much lighter shield would completely protect
these persons from thermal radiation.?? The effective ranges of
these two nuclear effects also differ considerably. For explosions
of moderate and large energy yields, thermal radiation is harm-
ful at considerably greater distances than initial nuclear radia-
tion. Beyond about 114 miles from ground zero the initial nuclear
radiation from a twenty kiloton air burst would not cause observ-
able injuries even without protective shielding, while serious skin
burns could result from exposure to thermal radiation at this, dis-
tance. On the other hand, from a small yield burst—one kiloton
or less—initial nuclear radiation has a greater effective range
than thermal radiation.?s

% 1d. at 8-9.

@ |d. at 9.

2 FM 101-31-1, para. 2.19 (b).
21 |bid.

2DA Pam 39-3. at 370.

2 1d. at 370-71."
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Residual nuclear radiation consists of both neutron-induced
radiation and fallout. Neutrons liberated in the fission process
are captured by the weapon materials through which they must
pass to escape, by nitrogen and oxygen in the atmosphere, and by
elements present in soil and water. Such substances then become
radioactive by this, neutron-induced activity and add to the hazard
of contamination.2

Although neutron-induced radiation is an integral part of the
residual radiation, the most commonly known nuclear effect is that
of fallout. When the fireball comes in contact with the ground,
large quantities of substances enter the fireball at an early stage
and are fused or vaporized. Then as heat causes the fireball to
rise, it causes an updraft and produces strong air currents which
raise dirt and debris from the earth’s surface to form the stem
of the mushroom cloud. This radioactive cloud is formed of the
condensation of the vaporized fission products and other weapon
residues which, along with the dirt and debris, are ultimately
distributed back to the earth as fallout.?

The induced contamination is found within a relatively small
pattern around ground zero, while the fallout is in a large irreg-
ular pattern encompassing ground zero and extending long dis-
tances downwind from the point of burst.?® Both induced con-
tamination and fallout persist for relatively long periods, but
total radioactivity falls off rapidly after the explosion. For every
seven-fold increase in time after burst, the dose rate decreases by
a factor of ten; thus, seven hours after the explosion the dose rate
will be one-tenth what it was only an hour afterward.2” Thus, it
may be seen that the time interval elapsing between the explo-
sion and the actual exposure of an individual to radioactive con-
tamination will materially affect the exposure dose.

Not every nuclear explosion contains the same proportion of
residual nuclear radiation, for radioactive contamination results
almost exclusively from the fission process.2 Even in the fusion
process,, however, a fission explosion is necessary to obtain the
high temperatures which are essential to make the fusion reac-

“Id. at 432-34.

* |d. at 39-40, 90-91.

* FM 101-31-1, para. 51 (a).
** DA PAM 39-3, at 417-18,
*#1d. at 9, 414.
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tions take place.?® In a pure fission weapon the residual nuclear
radiation carries twice the proportion of the total energy released
compared to a fusion, or thermo-nuclear, weapon.3

The terms “clean” and “dirty” are used in describing the rela-
tive proportions of radioactivity in nuclear weapons. A “clean”
weapon is one designed to yield significantly less radioactivity
than a normal weapon, in which no special effort has been made
either to increase or decrease radioactivity. Thus, a fusion weapon
is cleaner than a fission weapon, although no pure fusion weapon
has yet been devised.?* It is possible to change the composition.
of fallout from a nuclear weapon by including significant quanti-
ties of certain elements for the purpose of producing radioactiv-
ity. Such a process is known as “salting,” and weapons which are
salted would be considered “dirty.” 22

C. EFFECTS ON PERSONNEL AND PROPERTY
1. Property.

Most of the material damage caused by an air burst nuclear
weapon is due mainly to the blast wave, which travels, at about
the speed of sound.?® In addition to the overpressure caused by
the blast and “Mach effect,” blast winds also accompany the shock
front. These winds may attain velocities of several hundred miles
an hour near ground zero; and even at a distance greater than six
miles from a one megaton explosion, the peek velocity will be more
than seventy miles per hour.®* Considerable structural damage
results from the air blast. In fact, the combination of high peak
overpressure, high wind pressure, and longer duration of the com-
pression phase of the blast wave results in the destruction of
buildings similar to that produced by earthquakes and hurricanes ;
whereas an ordinary explosion will usually damage only part of a
large structure.?

Although blast is responsible for most of the destruction caused

*|d. at 22.

" In a typical air burst of a fission weapon, the approximate distribution
of total energy released is as follows: blast, 50 per cent; thermal radiation,
35 per cent; initial nuclear radiation, 5 per cent; and residual nuclear radia-
tion, L0 per cent. In a thermonuclear weapon, the percentages of initial and
residual nuclear radiation would be reversed. Id. at 8-9.

|d. at 435-36.

32 |hid.

3 1d. at 43, 102.

*|d. at 43-44.

s 1d. at 196.
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by a nuclear air burst, thermal radiation contributes to the overall
damage by igniting combustible materials and thus starting fires
in buildings or forests.®® Thin or porous materials will flame,
while thick organic materials char, but do not burn.?” Of course,
the most important factors bearing upon the ignition of materials,
other than the nature of the material itself, are thickness and
moisture content.®® Suffice it to say that considerable property
damage can result from thermal radiation.

Nuclear radiation, on the other hand, causes practically no
physical damage to property, other than the contaminative effects
imposed upon matter exposed to radioactivity. The potential dam-
age here is not to the property, but to persons coming in contact
with that property, as will be discussed in the following section.

2. Personnel.

Although property damage is an important factor in a military
appraisal of a weapon, damage to personnel is the primary con-
cern of the international lawyer. Nuclear weapons have a high
casualty potential because of several reasons: one, the explosive
energy yield is much higher than with conventional weapons, thus
increasing both the area and degree of destruction; two, high
energy yields cause the duration of the overpressure and winds
associated with the blast wave to be so prolonged that injuries
occur at overpressures which would not be effective in a conven-
tional explosion; three, there is a much greater proportion of ther-
mal radiation in a nuclear explosion and, consequently, more flash
burns; four, conventional weapons do not emit nuclear radiation.®®

The two explosions over Japan in August of 1945 supply the
only direct information concerning human casualties from such
a weapon. Both the bomb exploded over Hiroshima and the one
detonated over Nagasaki were fission type weapons of approxi-
mately twenty kiloton yield, and the height of burst of each was
about 1,850 feet.#® The following table contains the best available
estimate for civilian casualties resulting from all the nuclear
effects of these two explosions:

*1d. at 317.
*71d. at 325.
¢ 1d. at 326.
*1d. at 551.
“ |d. at 549.
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CASUALTIES AT HIROSHIMA AND NAGASAKI*

Density

Zone Population  (per square mile) Killed Injured

HIROSHIMA
0to 0.6 mile_______ 31,200 25,800 26,700 3,000
0.6to 1.6 miles._ .__ 144,800 22,700 39,600 53,000
1.6 to 3.1 miles_.__ 80,300 3,500 1,700 20,000
Totals_. .____ 256,300 8,400 68,000 76,000

NAGASAKI

0to 0.6 mile.______ 30,900 25,500 27,200 1,900
0.6 to 1.6 miles_____ 27,700 4,400 9,500 8,100
1.6to 3.1 miles.___. 115,200 5,100 1,300 11,000
Totals_.____ 173,800 5,700 38,000 21,000

Blast injuries to personnel occur in two different ways: directly
and indirectly. Direct injury results from exposure of the body
to the environmental pressure variations accompanying the blast
wave. Lung damage can occur at overpressures as low as fifteen
pounds per square inch, and fifty per cent eardrum rupture occurs
at overpressures between twenty and thirty pounds per square
inch. An indirect blast injury results from the impact of missiles
on the body or the displacement of the body as a whole.*?

Thermal radiation can cause burns to the body directly, by
absorption of the radiant energy by the skin, or indirectly, result-
ing from fires started by the thermal radiation. An estimated
twenty to thirty per cent of the fatal casualties in Hiroshima and
Nagasaki were caused by flash burns. Apart from other injuries,
thermal radiation burns would have been fatal to nearly all per-
sons in the open with no appreciable protection up to 6,000 feet
from ground zero.*® Eye injuries directly attributable to thermal
radiation among the survivors of Hiroshima and Nagasaki were
relatively unimportant, and there have been no known cases of
permanent blindness attributable to either explosion.* As previ-
ously discussed, the casualty-producing ability of thermal radia-

“|d. at 550.

1d. at 554-57.

#1d. at 564-65. Although conceding that personnel can be burned at great
distances from the burst, the US. Army doctrine for employment of nuclear
weapons does not consider thermal radiation when estimating damage to
enemy forces, but does consider it when considering the safety of friendly
troops. See FM 101-31-1, para. 2.16. Such a view seems to overlook the fact
that thermal radiation travels much faster than blast; henée, an individual
exposed to thermal radiation might still have time to gain shelter from the
blast effects.

* DA Pam 39-3, at 572-73.
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tion can practically be eliminated by any opaque material acting
as a shield. Nuclear radiation, however, is not so easily shielded.
What effects does nuclear radiation have on the human body?

The harmful effectsof nuclear radiations are apparently caused
by the ionization produced in the cells composing living tissue
which alters or destroys some constituents necessary to the normal
functioning of these cells. Breaking of the chromosomes, swelling
of the nucleus and of the entire cell, increase in viscosity of the
cell fluid, increased permeability of the cell membrane, and de-
struction of the cells are examples of the results from the actions
of ionizing radiations on cells of the body.*> Depending upon the
total dose to which individuals are exposed and the rate at which
the dose is received, these radiations can result in immediate
injuries ranging from nausea to certain death.46

In addition to the immediate effects, certain late effects, result-
ing from these ionizing radiations may not appear for a consid-
erable time after the explosion. Approximately 100 survivors who
were within six-tenths of a mile from ground zero at the time
of the Japanese explosions incurred cataracts.t” There is also
some shortening of the life span forecast for victims of nuclear
radiation, but the extent has not been determined.t® An increase
in leukemia cases was revealed among individuals within nine-
tenths of a mile from ground zero at the time of the Japanese
explosions.#® There also appeared to be an increase of frequency
of malignant growths in people who were within one mile of
ground zero at the Hiroshima explosion, although such an indica-
tion has not been shown as to the victims at Nagasaki.®® Addi-
tionally, women who were pregnant at the time of the Japanese
detonations and who suffered nuclear radiation injury showed a
marked increase in stillbirths and infant deaths, and children born
of these women showed slightly increased frequency of retar-
dation.5t

Radioactive fallout also affects personnel. Burns from early
fallout result in loss of hair and skin lesions to exposed parts
of the body, along with increased skin pigmentation; but there
are no lasting external effects other than possible bone marrow in-

* Id, at 577-178.
*1d. at 592-95.
*7Id. at 598.
“*Id. at 599.

* Ibid.

* Id. at 600.

® 1d. at 601.
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juries.’? The amount of radioactive material from early fallout
absorbed by the body by inhalation is very small, as all but the
very minute particles are filtered out by the nose.’® Most internal
damage from fallout results from ingestion; however, this type of
injury has not proven significant to either the Japanese victims
or to certain inhabitants of the Marshall Islands accidentally in-
jured from a nuclear explosion in 1954.5¢ Although few radio-
active materials from early fallout are ingested directly into the
body, certain radioactive elements may work their way into the
body through plants which are later consumed. Experiments with
these elements and animals indicate that anemia, bone necrosis,
cancer, and leukemia all may result.5?

D. TYPES OF BURST

The number and proportion of casualties resulting from the
different nuclear effects is primarily dependent upon the yield of
the weapon and type of burst. The types of burst of nuclear
weapons may be divided into four categories: (1) high altitude,
(2) air, (3) surface, and (4) snbsurface.

1. High Altitude.

A high altitude burst is one in which the explosion occurs at an
altitude in excess of 100,000 feet. At such altitudes the fraction
of energy converted into thermal radiation is greater than explo-
sions at lower altitudes, and the percentage of energy converted
into air blast is less. The ratio of energy emitted as nuclear radia-
tions is independent of the height of burst, but in high altitude
bursts the fallout is so widely dispersed in the stratosphere that
there is no immediate hazard on the surface from residual nuclear
radiations.?®

2. Air.

An air burst is one in which the weapon is exploded at an alti-
tude less than 100,000 feet, but at such height that the fireball does
not touch the surface. Nearly all of the shock energy from an air
burst appears as air blast, although a small portion is transmit-
ted into the ground. The thermal radiation will travel considerable
distances through the air and can cause moderately severe burns

*21d. at 602-03.
5 |d. at 607.
* |d. at 610-11.
3 1d. at 613.
1d. at 11
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to exposed skin as far away as twelve miles from a one megaton
explosion.’” Since the fireball does not touch the ground in an air
burst, no appreciable quantities of surface material are taken up
into the fireball ; consequently, the radioactive particles are lighter
and remain in the air longer, thereby losing a substantial portion
of their radioactivity by the time they reach the earth's surface.’
But as the height of burst decreases, the significance of the fallout
increases.5®

A low air burst provides the most effective coverage for the
greater majority of field Army targets while still giving a very
high assurance of precluding militarily significant fallout. Present
U.S. Army doctrine is that this type of burst should be used in
every case unless a specific requirement dictates, another option.s°

3. Surface.

In a surface burst the fireball touches the surface of the earth.®!
Blast and thermal radiation have about the same relative effects
from a surface burst as, from air burst. But in a surface burst
the radioactive cloud is much more heavily loaded with dirt and
debris than in an air burst; hence, radioactive fallout is more
hazardous in the former than in the latter.t2

Fallout from a surface burst can produce serious contamination
far beyond the range of blast, shock, thermal radiation and initial
nuclear radiation, because prevailing winds may carry small par-
ticles from the radioactive cloud to the ground a considerable dis-
tance from the explosion. The total quantity of contaminated
material produced by the surface burst of a one megaton weapon
with a high fission yield is so large that fallout may continue to
arrive in hazardous concentrations up to perhaps twenty-four
hours after the burst.®® Intentional surface bursts are detonated
whenever fallout is desired; and fallout is employed to restrict
the use of areas to the enemy, as an obstacle to his movement, or
as a spoiling attack to throw his tactical plans off balance.5

4. Subsurface.
A nuclear explosion may occur under such conditions that its

*7 Id. at 10.

8 |d. at 415.

*|d. at 436-37.

* FM 101-31-1, Appendix III, Annex A, para. 4(a).
** DA Pam 39-3, at 38.

**|d. at 39-40.

*1d. at 438.

* FM 101-31-1, para. 4.11.
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center is beneath the ground or underwater. In such a burst most
of the blast energy appears as underground or underwater shock ;
but a certain proportion, which increases the nearer the center of
burst is to the surface, escapes and produces air blast.®* Practi-
cally all of the thermal radiation from a subsurface burst is ab-
sorbed by the surrounding soil or water;® consequently, this
nuclear effectis of little consequence to this type of burst. Nuclear
radiation, on the other hand, becomes of considerable significance
in a subsurface burst. In an underground explosion the fireball,
in addition to its hot gaseous contents, includes vaporized earth
and the weapon residues. As the gases are released and vaporized
and as the fireball rises, large quantities of earth, rock and debris
are lifted into the air in the form of a cylindrical column.f” Of
course, the actual extent of radioactive contamination would de-
pend on the depth of the burst, the nature of the soil, the atmos-
pheric conditions, and the energy yield of the explosion;* but there
is a considerable fallout of contaminated matter in an underground
burst. It is estimated that if a one megaton weapon were dropped
and penetrated fifty feet underground in sandy soil before explod-
ing, a crater 300 feet deep and nearly 1,400 feet across would be
formed; thus, approximately ten million tons of earth and rock
would be displaced.?®

An underwater explosion takes place in essentially the same
manner as an underground detonation. The initial nuclear radia-
tions merge continuously into those produced over a period of
time following the explosion ; hence, the distinction between initial
and residual radiations is not significant.”® A column of water and
spray surrounded by a high cloud of mist develops from an under-
water explosion. The water fallout (or rainout) from this radio-
active cloud can spread over a substantial area, disseminating
radioactive rain, and contaminating the water or vessels within
range.’!

111. THE LEGALITY OF NUCLEAR WEAPONS

What are the applicable rules and principles in international
law pertaining to nuclear warfare? Article 38 of the Statute of the

** DA PaMm 39-3, at 11.
& |d. at 61, 66.

*71d. at 63-64.

"'Id. at 65.

*1d. at 64.

™Id. at 61.

" 1d. at 58-61.
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International Court of Justice sets out the sources of international
law for that Court as: International conventions, international
customs, general principles of law recognized by civilized nations,
judicial decisions, and the teachings of highly qualified interna-
tional lawyers.” These sources will be considered in discussing
the legal aspects of the employment of nuclear weapons.

A. INTERNATIONAL CONVENTIONS

1. The St. Petersburg Declaration of 1868.

The St. Petersburg Declaration of 1868 stated the only legiti-
mate object of war to be the weakening of the military forces
of the enemy, and, further:

That for this purpose it is sufficient to disable the greatest possible
number of men;

That this object would be exceeded by the employment of arms which
uselessly aggravate the sufferings of disabled men, or render their death
inevitable;

That the employment of such arms would, therefore, be contrary to
the laws of humanity.”

This declaration was entered into by seventeen European states,
and the United States was not a party thereto. Therefore, the
United States could not be bound as a party to the agreement. If,
however, the Declaration was merely declaratory of then existing
“laws of humanity,”” it could have legal effect on non-signatories
as customary law or as a general principle of international law.™

Assuming that the St. Petersburg Declaration set out a general
principle of international law, what is its significance in determin-
ing the legality of nuclear weapons? The Declaration states a
philosophy of warfare; and the very generality of its terms enables
such a philosophy to survive through the years, even in our mod-
ern era of total warfare.”> But the vagueness and generality of

" Statute of the International Court of Justice, June 26, 1945, 59 Stat.
1055 at 1060, T. S. 993 (effective October 24, 1946) [hereinafter cited as
Statute of 1.C.J.].

" A. Declaration Renouncing the Use, in Time of War, of Explosive Pro-
jectiles Under 400 Grammes Weight, November 29, 1868. 3 PHILLIMORE,
INTERNATIONAL LAw 161 (3d ed. 1885).

™ See Neinast, United States Use of Biological Warfare,24 MiL L. Rev.
1, 22 (1964).

" FM 27-10, para. 34, prohibits the use of “arms, projectiles, or material
calculated to cause unnecessary suffering;” however, a conventional provi-
sion to which the United States is a party is cited in support of this pro-
scription: Annex to Hague Convention No. IV, Regulations Respecting the
Laws and Customs of War on Land, October 18, 1907, 36 Stat. 2295, T.S.
539 (effective February 28, 1910) [hereinafter cited as HR].
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the terminology of the Declaration, although enhancing the dur-
ability of the philosophy, render negligible any deterrent effect
of this convention upon the utilization of any particular means of
warfare. Few, if any, commanders will fail to use a weapon be-
cause it “causes unnecessary suffering’’ or “renders death inevi-
table.” In order for a proposed deterrent of a means of warfare
to be effective, it must not depend upon a subjective interpre-
tation on the part of a commander in the field or a policy maker
of a state.”®

Are nuclear weapons prohibited by the St. Petersburg Declara-
tion? It has been stated that nuclear radiation causes lingering
and painful deaths and therefore offends against the principles’
laid down by this Declaration.”” Depending on the exposure dose
and the rate in which it is received by the human body, nuclear
radiation may cr may not cause death, or even illness; moreover,
the dose and range of nuclear radiation vary with different types
of explosions, heights, of burst, and yield of the weapon.” Con-
sequently, it cannot be said that every nuclear explosion will re-
sult in lethal nuclear radiation. To the contrary, the effect of
nuclear radiation may be de minimus compared to blast and
thermal radiation.

To conclude that the St. Petersburg Declaration “as an inde-
pendent norm is extremely questionable” 7® and that it has “little
relevance to modern warfare”*® are somewhat summary condemna-
tions of the Declaration; for such conclusions overlook the present
existence of the principles set out in 1868. However, to construe
these general principles as prohibiting the use of nuclear weapons
is certainly a strained interpretation. Suffice it to say that nuclear
weapons are not “outlawed” by the St. Petersburg Declaration.

2. The Hague Convention No. IV of 1907.

As the United States was a party to Hague Convention No. IV
of 1907,%t there is no doubt but that our Government is bound
by the terms of the Convention. Let us now look at the specific

" See Neinast, supra note 74, at 23.

"7 See GREENSPAN, THE MODERN LAW OF LAND WARFARE 372 (1959).

™ See notes 45-71 supra and text accompanying.

7 O’Brien, Biological/Chemical Warfare And The International Law Of
War, 51 Geo. L. J. 1,at 19 (1962).

% STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 552 (2d ed. 1959).

# Convention with Other Powers Respecting the Laws and Customs of War
on Land, October 18, 1907, 36 Stat. 2277, T.S. 539 (effective February 28,
1910).
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provisions of the Convention and determine its applicability to
nuclear warfare.

At the suggestion of de Martens, a Russian delegate at both
Hague Peace Conferences, 1899 and 1907, a clause was inserted
to emphasize that the rules of customary international law re-
mained in force even though not expressly provided in the Regu-
lations on Land Warfare. The purpose of this clause was to
avoid the interpretation that anything not expressly prohibited
by the Regulations would be permissible.82 This so-called de Mar-
tens Clause in the Preamble to Hague Convention No. IV of 1907
provided that in all cases not expressly covered by the Regula-
tions on Land Warfare, the inhabitants and the belligerents
should remain under the protection of the “principles of the law
of nations, as they result from the usages established among
civilized peoples, from the laws of humanity, and the dictates of
the public conscience.”® Article 22 of the Hague Regulations
provides that “the right of belligerents to adopt means of in-
juring the enemy is not unlimited.”® This article was included
for the same purpose as the de Martens Clause, that is to show
that the specific articles of the Regulations were incomplete and
that any restrictions imposed by other rules of warfare remained
intact.® Thus, these two provisions were intended as reminders,
that previously existing rules of warfare remained in effect unless
expressly covered in the Regulations. Consequently, even if nu-
clear weapons are not specifically covered in the Hague Regula-
tions, the applicable customs and general principles of interna-
tional law still apply. Both of these sources of law will be con-
sidered later; it is now appropriate to consider certain provi-
sions of the Hague Regulations.

Article 23 of the Hague Regulations provides:

[11t is especially forbidden—

a. To employ poison or poisoned weapons;

b. To kill or wound treacherously individuals belonging to the hostile
nation or army.

e. To employ arms, projectiles, or material calculated to cause unneces-
sary suffering

These three subsections of Article 23 will be considered sepa-

82 SCHWARZENBERGER, THE LEGALITY OF NUCLEAR WEAPONS 10 (1958).
8 36 Stat. 2280.

** HR, Article 22, 36 Stat. 2301 (1907).

* SCHWARZENBERGER, 0p. ¢it. supra note 82, at 11.

* HR, Article 23, 36 Stat. 2301-02 (1907).
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rately in discussing their applicability to the use of nuclear
weapons.

The prohibition of the treacherous wounding or killing of in-
dividuals as provided in Article 23(b) merits little discussion
concerning the use of nuclear weapons. A weapon in and of it-
self is an inanimate object and is incapable of being per se
treacherous.®” Therefore, whether or not a weapon is used treach-
erously depends upon its users. Any weapon, including a nuclear
weapon, could be used in a treacherous manner. If a nuclear
weapon were employed in such a manner as to permeate in-
tentionally cloud masses with radioactive material, resulting in
a subsequent contaminated rainout on the unsuspecting enemy,
such an act would probably constitute treachery in violation of
Article 23(b). However, the mere fact that a weapon is capable
of being used treacherously certainly does not support the prop-
osition that its every use is necessarily treacherous. Therefore,
this Article of the Hague Regulations poses no objection to nu-
clear weapons as such.

Article 23(e) prohibits means calculated to cause unnecessary
suffering. This facet was discussed to some extent in conjunction
with the St. Petersburg Declaration. The same objections, noted
in the prior discussion as to the vagueness of the term unneces-
sary suffering arve applicable here. What is or is not unnecessary
suffering on a battlefield is an almost indefinable term. The prob-
lem is in resolving the question “unnecessary to what?” The
underlying principle of the St. Petersburg Declaration mas the
weakening of the military forces of the enemy by disabling the
greatest possible number of men. Thus, the object of warfare
is to place the enemy combatant hors de combat. Consequently,
a weapon which would normally get the enemy out of the
fight, if used or designed in such a manner as to unnecessarily
increase his suffering while hors de combat, would violate in-
ternational law. But again, how much suffering is necessary;
and how much, unnecessary? As previously concluded, such a
non-specific provision cannot effectively deter any particular
means of warfare. It is conceivable that a multi-megaton nu-
clear weapon could be devised to unleash such force that its
mere use would create unnecessary suffering. It is also conceiv-
able that a nuclear weapon could be exploded in such a manner
as to maximize the effect of nuclear radiation and cause con-

*» Kunz, The Chaotic Status of the Laws of War and the Urgent Necessity
for their Revision,45 AM. J. InT'L, L.37, 41 (1951).
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siderable suffering and many deaths. On the other hand, it is
quite clear that a fusion weapon, exploded in a manner so as
to minimize the effects of nuclear radiation, would not over-
step the bounds of permissible suffering. Hence, Article 23(e)
cannot be construed as absolutely prohibiting nuclear weapons,.

Whether or not the prohibition of the employment of poison
or poisoned weapons under Article 23(a) encompasses nuclear
radiation is the major issue in regard to the Hague Regulations.
As mentioned in the Introduction of this thesis, Field Manual
27-10 provides that explosive atomic weapons are not violative
of customary or conventional international law ; but the unpub-
lished annotation to that provision concedes that a weapon de-
signed for the exclusive effect of radiation might violate Arti-
cle 23(a).®8 Is nuclear radiation a type of poison? Before an-
swering this question, it will be necessary to define the word
‘(poison.”

Merriam-Webster New International Dictionary defines, poison
as “any agent which, introduced (esp. in small amount) into an
organism, may chemically produce an injurious or deadly
effect.” 8 Nuclear radiation certainly has an injurious, chemical
effect upon a human body exposed to harmful quantities of such
radiation; but is nuclear radiation an “agent?” An agent is de-
fined as “an active principle; a substance or element capable of
producing a reaction.” ® In determining whether nuclear radia-
tion is an agent, it will be necessary to consider separately initial
and residual nuclear radiation.

Initial nuclear radiation is an invisible traveler through the
air. It is composed not of elements, or substances, but primarily
of neutrons and gamma rays, neither of which can be called a
substance. Just as its name connotes, initial nuclear radiation is
a form of radiation, just as heat and light are, and, having no
chemical structural formation, cannot be construed as an agent
or as a poison.

Residual nuclear radiation, on the other hand, particularly
radioactive fallout, consists of many solid particles of varying
sizes, shapes, and elements. Fallout is further divided into two
categories: early and delayed. The early fallout consists of the

8 U.S. DEP’'T OF ARMY, PAMPHLET NO. 27-161-2, 2 INTERNATIONAL LAW
43 (1962).

8 MERRIAM-WEBSTER, NEW INTERNATIONAL DICTIONARY, UNABRIDGED 1905
(2d ed. 1961).

° |d. at 48.
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particles reaching the earth within twenty-four hours after the
explosion,®* whereas the delayed fallout is composed of the very
fine particles present in the radioactive cloud which ultimately
reach the ground more than twenty-four hours after the detona-
tion of the weapon.®? The principle hazards from early fallout are
from exposure of the body to gamma rays from sources outside
the body and from beta particles which come directly in con-
tact with the skin, causing burns.?® This type of injury results
from radiation, just as initial nuclear radiation, emanating from
agents outside the body, not from the introduction of a radioactive
agent into an organism of the body. Consequently, early fallout
does not come under the definition of poison.

The delayed fallout hazard, on the other hand, is due to radio-
active material ingested into the body.*¢ However, as previously
mentioned, radioactivity falls, off at a fairly rapid rate; hence,
these fine particles will have lost much of their contamination
by the time they reach the ground. Then by the time the radioac-
tive elements reach the body through plants ingested as food or
through other means, the end effect on the body will produce lit-
tle, if any, injurious results.?s Thus, delayed fallout, although
constituting an agent introduced into an organism, does not pro-
duce injurious or deadly effects ; therefore, delayed fallout does
not fall within the definition of poison.

The issue of whether nuclear radiation constitutes poison has
been resolved differently by those who have written in this, area.
One writer defines poison as “any substance that ‘when intro-
duced into, or absorbed by, a living organism destroys life or
injures health.””” % He then concludes that “a fairly strong case
can be made for the assimilation of radiation and radioactive fall-
out to poison.” ¥* Another writer, using the same definition, con-
cludes that both initial nuclear radiation and fallout constitute
poison within the meaning of Article 23(a),* and that “all atomic
and thermo-nuclear devices, . . . insofar as they result in neu-

** DA Pam 39-3, at 437.

*2 Id. at 474-75.

°*1d. at 473-74.

*Id. at 474.

° Id. at 611-17.

°® SCHWARZENBERGER, 0p. cit, supra note 82, at 27, citing Shorter Oxford
Dictionary.

°71d. at 35.

*® SINGH, NUCLEAR WEAPONS AND INTERNATIONAL LAW 156-60 (1959).
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trons, gamma rays and radioactive fallout in large or small quan-
tities, would produce contamination of air and earth, and hence
run contrary to the recognised laws of war,))regardless of the rel-
ative proportion of nuclear radiation, compared to the effects of
blast and heat.®® Both of these writers look to the internal effects
which nuclear radiation has upon the body, likening these effects
to that of poison; but neither view distinguishes between early
and delayed fallout, nor between externally and internally induced
radiation injury and the comparative danger of each. Other
writers, giving the matter a much more cursory treatment than
the two discussed above, emphasize the effect of radioactive con-
tamination in concluding that nuclear weapons emit poison, but
without offering to define poison.1%

The better approach is to analyze the effect of nuclear radix-
tion, break it down into its separate categories, then apply the
facts gleaned from this analysis to the term poison in a definitive
sense. Such an approach leads to the conclusion that neither in-
itial nor residual nuclear radiation falls within the prohibition of
Article 23(a) against the use of poison or poisoned weapons.
Hence, the drafters of the annotation to Paragraph 35, Field
Manual 27-10, need not have qualified atomic weapons with the
term “explosive” to avoid taking a position on a weapon designed
for the exclusive effect of radiation.

3. The Geneva Protocol of 1925.
The Geneva Gas Protocol!®! provides in part that:

Whereas the use in war of asphyxiating, poisonous or other gases,
and of all analogous liquids, materials or devices, has been justly con-
demned by the general opinion of the civilized world; and

To the end that this prohibition shall be universally accepted as a part

of International Law; binding alike the conscience and practice of
nations; , . aoz

As discussed in regard to Article 23(a) of the Hague Regulations,
nuclear radiation does not constitute poison. What effect, then,
does the Geneva Gas Protocol have upon the use of nuclear
weapons?

* Id. at 160.

%0 See GREENSPAN, op, c¢it, supra note 77, at 372; STONE, 0p. cit. supra note
80, at 343.

** Protocol Prohibiting the Use in War of Asphyxiating, Poisonous or
other Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 94
L.N.T.S.65 [hereinafter cited as Geneva Gas Protocol].

2 94 LN.T.S. 67 (1925).
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In addition to asphyxiating, poisonous, or other gases, all “an-
alogous liquids, materials or devices” are expressly condemned
by this convention.®®* One view is that as nuclear radiation and
radioactive fallout can be considered as poison, they can certainly
be likened to poison gas or weapons of an analogous character,
which are prohibited by this Protocol.1% Another view is that
the word “poison” as used in Article 23(a) of the Hague Regu-
lations covers everything that is poisonous and has a broader
connotation than the terms of the Geneva Gas Protocol, but
that “the words ‘analogous liquids, materials and devices,” would
appear to prohibit ‘radioactive fall-out,” whatever may be its exact
nature.” 1% Still another approach is that the inclusion in the
Geneva Gag Protocol of the words, “analogous liquids, materials,
and devices” condemn atomic weapons by inference or analogy,
alti ough such weapons are not specifically banned.!%¢ One further
approach is to state that nuclear radiation violates both the Ge-
neva Gas Protocol and the Hague Regulatii.nx hut without differ-
entiating between the two types of nuclear radiation or ,xplaining
how the conventions are so violated.1%?

Although all of the above view conclude that the terms of
the Protocol are applicable to nuclear radiation, wherein is nu-
clear radiation analogous to poison gas? Radiation is neither
solid, liquid, nor gas; how can it then be construed as an analo-
gous liquid, material or device? But in addition to radiation in
the literal sense, radioactive fallout must also be considered. As
shown in the discussion pertaining to Article 23(a) of the Hague
Regulations, the major hazard from early fallout is external ex-
posure of the body to gamma rays or beta burns emitted from
radioactive matter. The effects of these types of radiation can
hardly be classified as analogous to poison or poison gases. And
the insignificant quantities of delayed fallout which reach the
body through ingestion produce practically no harmful results;
thus, the body cannot be construed as being poisoned by delayed
fallout.

If nuclear radiation does not have similar characteristics to
poison or poison gas, can it still be construed as an analogous

22 |bid.

1% SCHWARZENBERGER, 0p. cit. supra note 82, at 38.

1% SINGH, op. ctt. supra note 98, at 163-64.

1% SpAIGHT, AIR POWER AND WAR RIGHTS 276 (3d ed. 1947). See also
GREENSPAN, op. cit, supra note 77, at 372-73.

197 See NARAYANA, MANUAL OF INTERNATIONAL LAw 361 (1963); Fliesq
The Legality of Atmospheric Nuclear Tests— A Critical View of Interna-
tional Law in the Cold War, 15 U. Fra. L. Rev, 21, at 26 (1962).
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weapon under the terms of the Protocol, because of the resultant
effects upon the human body from exposure to a damaging radia-
tion dose 7% [t has been observed that radioactive contamination
“has the virtual effect of poisoning the whole area [of the ex-
plosion].” 1 \While this is not an accurate use of the word
“poisoning,” nuclear radiation does cause certain internal re-
actions within the body which are similar to poisoning. There-
fore, it is a more tenable contention to construe nuclear radiation
as being an analogous device within the purview of the Geneva
Gas Protocol than to conclude that nuclear radiation is poison
and prohibited by Article 23(a) of the Hague Regulations. How-
ever, in applying the Protocol, the question “analogous to what?”
must be resolved. The obvious answer is, “analogous to poisonous
or asphyxiating gases.” For the reasons already presented,
neither initial nor residual nuclear radiation should be analo-
gized with poison or asphyxiating gases; therefor, nuclear
weapons are not prohibited by the Geneva Gas Protocol.

If, however, the Protocol were construed as encompassing
nuclear radiation, what is the resultant effect upon the United
States? The United States was not a party to this, agreement.
The effect, therefore, of a multilateral international convention
upon non-signatories must be considered.

The very wording of the Protocol — “justly condemned by the
general opinion of the civilized world” and “universally accepted
as a part of international law; binding alike the conscience and
practice of nations” —purports to establish general interna-
tional law binding on all nations. Treaties entered into by a large
number of states for the purpose either of declaring their under-
standing of what the law is on a particular subject, or of lay-
ing down a new general rule for future conduct, or of guiding
some international institution are considered to be sources of
general law.''! Such treaties are the substitute in the interna-
tional system for legislation and are referred to as “lawmak-
ing treaties;” but even a lawmaking treaty does not bind states
that are not parties to it.1*2 Therefore, the United States is not
bound by the Geneva Gas Protocol.1*® If this treaty declares an

**® For a discussion of the effects of nuclear radiation upon personnel, see
notes 36-55 supra and text accompanying.

1°® GREENSPAN, 0p. cit. supra note 77, at 372,

** Geneva Gas Protocol, 94 L.N.T.S. 67 (1925).

B IBb}%ERLY, THE LAw OF NATIONS 58 (6th ed. 1963).

112 I .

213 Japan was likewise not a party and would not be bound by the Geneva
Gas Protocol.

AGO 5364B 21



30 MILITARY LAW REVIEW

existing customary rule of law, it is the custom and not the treaty
itself that will govern the actions of the United States.l'4 Many
of the signatory states expressed reservations to the Geneva Gas
Protocol. France, Belgium, Roumania, the British Empire, India,
Canada, U. S. S. R,, the Union of South Africa, Australia, and
New Zealand all expressly stated their intention to be bound
only in relation to other parties to the Protocol and not towards
any enemy power whose armed forces or whose allies do not re-
spect the provisions of the Protocol.!15 Spain ratified on condition
of reciprocity, accepting the Protocol as compulsory in relation
to other parties, hut without expressly stating a policy towards
non-signatories.!'® These reservations indicate that the parties
to the Protocol did not recognize any customary law which would
bind them in the absence of the agreement.!!” To the contrary,
express declarations were made by ten of the signatories,to the
effect that the use of poisonous gas against non-signatories was
contemplated. If existing customary law prohibited gas warfare,
such reservations mould have been entirely unnecessary.

Of course, customary international law may develop from a
multilateral agreement entered into by a large number of nations.
Some writers advocate that the practice of states in failing to
use poisonous gases either in World War II or the Korean Con-
flict has resulted in an absolute ban against the first use of
poisonous gases or analogous substances as a rule of custom.!8
It is difficult, however, to conceive of a custom developing from
the non-use of a weapon, prohibited by a convention, even though
non-signatories to the convention voluntarily refrained from its
use.!'’® The better view is that no such custom exists in the
present state of international law.

Even if such custom had become established, nuclear weapons
could hardly be considered as falling within this custom; for
nuclear weapons, were employed in World War 11. Furthermore,
the failure to employ gas warfare in World War II is not analo-
gous to atomic warfare, for the use of gas, even if considered

24 Kelly, Gas Warfare in International Law, 9 MiL. L. Rev. 1, 43 (1960).

5 Geneva Gas Protocol, 94 L.N.T.S. 67-71 (1925).

e ]d. at 69.

17 Kelly, supra note 114, at 50; cf. Neinast, supra note 74 at 30. But see
2 OPPENHEIM, INTERNATIONAL LAw 342-44 (7th ed., Lauterpacht ed. 1952);
SCHWARZENBERGER, op. cit. supra note 82, at 38; cf. STONE, op. ¢it. supra
note 80, at 556.

1% See SCHWARZENBERCER, 0Op. ¢it, supra note 82, at 38, 48; O'Brien, supra
note 73, at 36.

1% See Kelly, supra note 114, at 50.
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violative of international law, promised no particular military
advantage, while nuclear effects would be decisive.'2 It is there-
fare concluded that nuclear warfare is not prohibited by the
Geneva Protocol either as a rule of conventional or customary
international law.12!

B. INTERNATIONAL CUSTOMS

It has already been concluded that the Geneva Gas Protocol
has not, either by codification or evolution, established a cus-
tomary rule of international law prohibiting the use of nuclear
weapons or the effect of nuclear radiation. A reiteration of this
discussion would be superfluous. However, other customary rules
of international law relevant to the legality of nuclear warfare
must be considered.

1. The Distinction Between Combatunts and Noncombatants.

For many years civilians occupied a protective status in war-
fare. On the battlefield of yesteryear the distinction between com-
batant and noncombatant was easy to make, and persons in this
protected category were considered immune from the means of
warfare. But the modern concept of total war has enlarged the
battlefield considerably so that its limits are not so clearly de-
fined as when wars were fought with the sword or the musket.22
As one writer has observed, "Admitting that a knight should not
hack down a defenseless old woman and that a seventeenth-cent-
ury cannoneer should not deliberately aim for a convent, is it
so clear that it is more important to save civilian lives in Ham-
burg than to defeat Hitler?' 122 The technological innovations of
the Twentieth Century concerning weaponry and warfare have
caused a considerable diminution of the distinction between com-
batants and noncombatants.

_Inorder to distinguish between combatants and noncombatants
It is necessary to determine what are legitimate military objec-
tives in modern warfare. One writer has concluded:

[T]he scope of legitimate objects of warfare is considerably wider
than combatants and includes somewhat indefinite categories of civilians

2 Brodie, Implications for Military Policy, THE ABSOLUTE WEAPON:
AToMIC Power AND WORLD ORDER 87 (Brodie ed. 1946).

"*'Accord, O'Brien, supra note 79, at 36.

22 For a discussion of the battlefield in modern warfare, see Mundt, Mod-
ern Warfare and Property on the Battlefield, April 1964 (unpublished thesis
presented to The Judge Advocate General's School, U.S_.Army).

% O'Brien, Nuclear Warfare and the Law of Nations, MORALITY AND
MoDERN WARFARE 138 (Nagle ed. 1960).
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engaged in war work . .. . [L]egitimate target areas are no longer
limited to military objectives . . . but extend to centres of communica-
tions, large industrial and administrative establishments of any kind
and any area likely to become important for the conduct of war. Thus,
at present, the principle of the protection of the enemy civilian popula-
tion appears to apply at the most in favour of a residue of persons who
fulfill two conditions. They must not be connected with the war effort
and be remote from important target areas.'**

Civilians still enjoy some immunity from attack. Field Manual
27-10 provides that civilians may not be made the object of at-
tack directed exclusively against them.!25 But this provision is
more restrictive than the generally accepted view of the invio-
lability of civilians in present international law.!2¢ Certainly ci-
vilians directly engaged in the war effort are legitimate objects
of attack.

The provision of Article 25 of the Hague Regulations!?” pro-
hibiting the attack or bombardment of undefended towns, vil-
lages, dwellings, or buildings, is incorporated into Field Manual
27-10.128 Defended places, however, are defined as including: a
city or town surrounded by detached, defense positions and a
place occupied by a combatant military force or through which
such a force (excluding medical units alone) is passing.'?® Other
legitimate objects of attack are:

Factories producing munitions and military supplies, military camps,

warehouses storing munitions and military supplies, ports and railroads

being used for the transportation of military supplies, and other places
devoted to the support of military operations or the accommodation of
troops may also be attacked and bombarded even though they are not
defended.**
This latter provision shows that certain civilians may be the
direct object of an attack: employees of a munitions plant or
warehouse, etc.

The development of the airplane and ensuing aerial bombard-
ments have brought into play “target area” bombing, the bom-
bardment of the work force of military objectives in the hinter-
land. Target area bombing was often employed in World War
II. One authority concludes that the principle of civilian immu-
nity does not make sense when it is offered to protect the men

1#* SCHWARZENBERGER, 0p. c¢it. supra note 82, at 21-22.

1 EM 27-10, para. 25.

2% See  SCHWARZENBERGER, Op. ¢it. supra note 82, at 21-22; STONE, op.
¢it. supra note 80, at 628-31; Lauterpacht, The Problem of the Revision of
the Law of War,29 BRIT. YB. INT'L L. 360, 366-69 (1952).

" HR, Article 25, 36 Stat. 2302 (1907).

28 EM 27-10, para. 39.

¥ d., para. 40.

11’;&)1bid'
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and women in the hinterland engaged in the production of air-
planes, tanks, ships, munitions, or the machine tools and preci-
sion instruments used by the military forces. He would permit
the bombardment of this civilian work force either on the job
or at home and would even consider bombardment to tear down
civilian morale, a legitimate military objective in modern war-
fare.13t

How does target-area bombing fit into a discussion of the legal-
ity of nuclear weapons? It may be argued that there is little dif-
ference between the devastation produced by “target area” bomb-
ing and nuclear explosions. One writer answers this contention by
concluding that target area bombing is a method of attack, not
a weapon, and that the area of bombardment in target-area
bombing is proportionate to the target sought, while in nuclear
bombing the disproportion is immense.!32 Another concludes that
in target-area bombing the area included in the assault is not
out of proportion to that which the military objectives occupy,
while in atomic bombing “the disproportion is immense.”*** This
latter authority further indicts atom bombing as being indiscrim-
inate insofar as civilians are concerned.!3

Proportionality as a general principle of international law will
be considered at length later in this article. But to categorize all
nuclear weapons as being necessarily disproportionate insofar
as their total destructive powers compare to the military objec-
tives against which they are directed is judging the weapons in
a vacuum. By the same token, to conclude that all nuclear weapons
discriminate against noncombatants is an arbitrary condemna-
tion based on an inadequate factual appraisal. To be sure, a nu-
clear weapon could be utilized in such a manner as to violate
the customary distinction between combatants and noncom-
batants. For example, if a city of 100,000 population were de-
stroyed by a nuclear explosion merely because it contained a mu-
nitions factory employing 1,000 workers, such a weapon would be
both indiscriminate and disproportional. But a one kiloton air
burst exploded over an advancing combat division in an uninhabit-
ed desert would certainly not violate the protected status, of non-
combatants.

Whatever remnants of the traditional concept of the inviola-
bility of civilians still exist in international law are applicable to

1% See STONE, LBGAL CONTROLS OF INTERNATIONAL CONFLICT 628-31 (2d ed.
1959). But see 2 OPPENHEIM, op. cit. supra note 117, at 527-28,

332 GREENSPAN, THE MODERN LAW OF LAND WARFARE 371-72 (1959).

3% SPAIGHT, 0p. eit. supra note 106, at 274.

@4 1d, at 276.
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an attack by nuclear weapons. Yet, none of the effects of a nu-
clear weapon necessarily discriminate against noncombatants.
Certainly a tactical type weapon fired by an artillery piece would
not ordinarily come under this objection. It has been previously
shown that the several nuclear effects vary according to many
factors. But the area of these effects may be limited to the legiti-
mate military objectives against which they are intended. Nu-
clear weapons, just as any other weapon, are capable of being
used in a discriminatory manner towards noncombatants ; but
this capability does not mean that their use will necessarily dis-
criminate. Consequently, this custom of the protection of noncom-
batants does not prohibit the use of nuclear weapons.

2. The Practice of States.

Whether or not the failure of nations to engage in gas war-
fare has resulted in the development of a rule of customary
international law enveloping the provisions of the Geneva Gas
Protocol has already been considered. It is now appropriate to
inquire as to whether such a custom has developed as to nuclear
weapons. In our present international society two major world
powers are dominant. The policies and practices of the Soviet
Union control the so-called Communist bloc, while the United
States is the leader of the Western nations. Consequently, this
discussion will be restricted almost exclusively to the practice
of these two states.

The only known employment of nuclear weapons, in time of
war occurred in August of 1945. Since that time there has been
no known use of either nuclear explosives or radiological war-
fare. The Korean Conflict, however, has been the only opportu-
nity since that time in which the United States could have utilized
its nuclear arsenal. But Korea was not a world effort, and the
security of the free world as a whole was not in jeopardy. More-
over, Russia did not occupy an active combatant status in Korea,
and the United States was the only active participant with an
effective atomic stockpile. Had the United States resorted to
atomic weapons in Korea, this action would have resulted in ostra-
cism by all international authorities who considered the first
use of such a weapon a violation of international law.

Many writers who considered the first use of an atomic weapon
unlawful justified the bombings of Hiroshima and Nagasaki on
the grounds of reprisal or retaliation in view of the many atroci-

26 AGO 5364B



NUCLEAR WARFARE

ties committed by the Japanese.’® Such a defense would not have
been available in Korea, however; and the use of such force in
this “police action” could have prejudiced the international image
of our Government, for many nations would have criticized the
use of nuclear weapons. The failure to use such weapons in Ko-
rea, therefore, did not indicate that the United States considered
such use to be prohibited by law but rather inadvisable politic-
ally.

The first Soviet atomic explosion occurred in August 1949.136
Since 1949, Russia has carried on an intensive program in the
development of nuclear weapons. Although the first experimental
thermonuclear device was exploded by the United States late in
1952, it was not long before high yield thermonuclear bombs were
in inventory in this country and Russia; in fact, Russia exhibit-
ed the first megaton air burst on November 23, 1955, some six
months prior to the equivalent accomplishment on the part of the
United States.’¥” The past decade has resulted in an intensifica-
tion in the nuclear weapons race on the part of both major world
powers, and neither country has indicated by practice that the
use of nuclear weapons is prohibited by international law. To
the contrary, the actions of these nations have been aimed to-
wards preparing for an ultimate nuclear conflict.

The United States has officially expressed the opinion that
explosive atomic weapons are not violative of international
law.13¢ This provision of Field Manual 27-10 has already been
discussed and will not be reiterated. The British Manual of Mili-
tary Law provides that no rule of international law deals spe-
cifically with the use of nuclear weapons,!*® and that the use of
any weapon not expressly dealt with by a rule of international
law is governed by “the ordinary rules and the question of the
legality of its use in any individual case will, therefore, involve
merely the application of the recognised principles of interna-
tional law, as to which, see Oppenheim, vol. 11, pp. 346-352.” 140
The cited portion of the treatise deals with the legality of the
atomic weapon but comes to no definite conclusions concerning

*%5 Cf. 2 OPPENHEIM, 0p. ¢it. supra note 117, at 351; STONE, op. cit. supra
note 131, at 344.

l‘;‘)’3Reinhardt, Hiroshima Plus 20, Army Magazine, February 1965, p. 31,
at 3.

BT1d. at 34.

138 See FM 27-10, para. 35.

2 3 Manual of Military Law, para. 113 (1958).

0 Id, para. 107.
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its lawfulness or unlawfulness. Consequently, this portion of the
British Manual, although failing to take a clear position on the
legality of nuclear weapons, does not conclude that the first use
of such weapons are contrary to existing international law. Thus,
it appears that Great Britain would look at each use or proposed
use of a nuclear weapon separately and apply the existing facts
and circumstances to determine whether international law is com-
plied with, rather than categorically declaring all nuclear weapons
to be contrary to law.

In November 1961, the states of the world were called upon
to express an official view concerning the use of nuclear weapons.
A resolution was adopted by the U.N. General Assembly, declaring
the use of nuclear weapons to be a violation of the U.N, Charter;
to be contrary to the rules of international law and the laws, of
humanity because they cause unnecessary suffering; and to be in-
discriminate towards noncombatants.!* The resolution passed by
a vote of 55-20-26. Russia and the rest of the Communist bloc,
as well as the African nations and several others, voted in favor
of the proposal. The United States and the Western countries
voted against; while twenty-six others, consisting mostly of the
Latin-American states, abstained.

Of course, the General Assembly does not have the legislative
powers to bind all members by a resolution of this nature. Furth-
ermore, a resolution does not have the effect of a formal treaty
upon even the members voting for it; it is a statement of policy,
rather than positive international law. But a resolution, which is
no more than a recommendation of the General Assembly, is an
important instrument in weighing world public opinion, particu-
larly as to the official positions of the individual nations voting
on the resolution.!¥ While an argument may be made that such
a resolution reflects an international custom against the use of
nuclear weapons, the concern of states over armaments is certain-
ly distinguishable from a custom against using them. The position
which the various states took in voting on the resolution may be
considered as some evidence of their official view towards the

' U.N. General Assembly Resolution 1653 (XV1) : Declaration on the Pro-
hibition of the Use of Nuclear and Thermonuclear Weapons, November 24,
1961 (A/Ree/1653 (XVI), Nov. 28, 1961), U.S. ARMS CONTROL AND Dis-
ARMAMENT AGENCY, PUBLICATION 5, DOCUMENTS ON DISARMAMENT 648

1961).

(“” S)ee 1 OPPENHEIM, INTERNATIONAL Law 424-25 (8th ed. Lauterpacht
ed. 1955); GooopricH & HAMBRO, CHARTER OF THE UNITED NATIONS, COMMEN-
TARY AND DOCUMENTS 164-65 (revised ed. 1949).
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legality of the use of nuclear weapons, but the mere consensus
of a majority of the members voting on the resolution is not de-
claratory of customary international law, unless such a custom
has, in fact, been established.

It is true that the nations of the world have become more con-
cerned in recent years, with armaments. This concern will be
summarized in the succeeding discussion on legal controls of nu-
clear weapons. Perhaps a custom will develop, making nuclear
weapons prohibited as a weapon of warfare. Perhaps such a cus-
tom is now in its embryonic stage, but it has not as yet de-
veloped into a rule of customary international law.

3. The Establishment of Legal Controls.

Ever since the bombings of Hiroshima and Nagasaki, an in-
terest in disarmament has been evidenced in world public opinion.
After the surrender of Japan, President Truman summoned Con-
gress to a special session to deal with the problem of reconverting
America into a peacetime economy, and during this session the
control of the atomic bomb was discussed extensively.4® From
the end of World War II to the present, the control of arma-
ments, especially nuclear armaments, has been prevalent both
on the part of individuals and states.

The United States and Russia have made various proposals con-
cerning arms control, particularly in regard to nuclear weapons.
These negotiations began in 1946 and have continued ever since
in the form of proposals and counter-proposals submitted by both
powers. Two major discrepancies have been apparent in the plans
submitted thus far: the proposals of the Soviet Union have re-
quired complete nuclear disarmament at an early date, but with-
out adequate safeguards, such as inspections ; whereas, the West-
ern proposals have contained rigid inspection provisions, destroy-
ing Soviet secrecy, but without specifying a date of completion.!44
These gaps in the disarmament negotiations were summarized by
the Chairman of the Disarmament Subcommittee of the U. S. Sen-
ate Foreign Relations Committee on June 24, 1960:

The essence of the Soviet plan was lots of talk about disarmament,
little control, and no study.

The essence of the Western plan was lots of study, a bit of control,
and an uncertain and indefinite amount of disarmament.'*

144 LONGARZO, ATOMIC ENERGY: ITS LEGAL AND POLITICAL IMPACT ON
AMERICAN SOCIETY 2 (1951).

4 BECHHOEFER, POSTWAR NEGOTIATIONS FOR ARMS CONTROL 562-67 (1961).

*#% 106 CONG. REC. 14195 (1960) (remarks of Senator Humphrey).
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The attitude of the United States towards the control of arma-
ments is exemplified by a nation-wide address over radio and
television by the late President John F. Kennedy on March 2,
1962. After referring to an explosion by Soviet Russia of a
fifty-eight megaton nuclear test weapon, President Kennedy stat-
ed the objectives of the United States:

to make our own tests unnecessary, to prevent others from testing, to

prevent the nuclear arms race from mushrooming out of control, [and]

to take the first steps toward general and complete disarmament . , . .

But if they [the leaders of the Soviet Union] persist in rejecting all

means of true inspection, then we shall be left no choice but to keep our
own defensive arsenal adequate for the security of all free men. ., ¢

What relevance has this discussion of disarmament negotia-
tions to the legality of nuclear weapons? The concern over dis-
armament on the part of the nations of the world is a develop-
ment of the modern means of warfare. The proposals and un-
derstandings which develop over the international bargaining
table may well evolve into a multilateral convention. Moreover,
the attitudes displayed by the participants in the world arena
may establish customary international law in the absence of an
agreement. To date no customary rule of law prohibiting the use
of nuclear weapons has evolved; to the contrary, the defensive
approaches taken by the two major powers and their expressed
concern for the consummation of a “world-wide” agreement indi-
cate the absence of such a custom. For if nuclear warfare were
considered to be malum I se according to general international
custom, then the nations of the world and organizations such as
the International Committee of the Red Cross would have no
cause for concern over the accomplishment of a multilateral agree-
ment to that effect.1#?

Although no agreement on disarmament has yet been reached,
a limited nuclear test ban treaty has been accomplished.*® This
multilateral agreement, to which the United States, United King-
dom, U. S. S.R., and a large number of the nations of the world
are signatories, prohibits nuclear test explosions in or beyond the
atmosphere or underwater, and in any other environment if such
explosion causes radioactive debris to be present outside the ter-

*+* Address by President Kennedy over Radio-Television, Nuclear Testing
und Disarmament, March 2, 1962, in U.S. ARMS CoNTROL AND DISARMAMENT
AGENCY, PuBLICATION 3, GENERAL SERIES 2, at 19-20 (March 1962).

" Accord, Lauterpacht, supra note 126, at 370.

""*Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer
Space and Under Water, Aug. 5, 1963, 14 U.S.T. & O.1.A. 1313, T.1.A.SNo.
5433 (effective October 10, 1963).
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ritorial limits of the state conducting the test. This treaty applies
only to peacetime tests,, however, for each party has the express
right to withdraw if it decides that “extraordinary events, re-
lated to the subject matter of this treaty, have jeopardized the
supreme interests of its country.” 4% Certainly, the entering into
hostilities by a signatory to the agreement would constitute an
“extraordinary event,” justifying that state’s withdrawal from
the treaty. Consequently, this agreement, although the first and
an important step in the direction of disarmament, does not apply
to the employment of nuclear weapons in wartime.

C, GENERAL PRINCIPLES OF LAW

“General principles of law recognized by civilized nations” are
listed as a source of international law in the Statute of the Inter-
national Court of Justice.1® These general principles of interna-
tional law have developed from equitable or natural law princi-
ples.’3 Two such principles will be discussed in connection with
the use of nuclear weapons: principles of humanity and the prin-
ciple of proportionality.

1. Principles of Humanity.

A leading treatise on international law concludes that princi-
ples of humanity are among the determining factors governing
the growth of the laws and usages of war.152 What are these prin-
ciples of humanity, and how do they affect the laws of weapon-
ry? Humanitarian consideration may lead to the development of
other general principles, of customs, or of a convention, which
may be used as a norm by which to measure weapons. For ex-
ample, the St. Petersburg Declaration provided that the employ-
ment of arms which caused unnecessary suffering or which ren-
der death inevitable were “contrary to the laws of humanity.” %3
This prohibition against means causing unnecessary suffering was
again embodied in the Hague Regulations.!3* Thus, it may be seen
that principles of humanity lead to the development of other prin-
ciples or rules of warfare, such as the proscription against
weapons causing superfluous suffering, which may be used to
measure specific weapons. On the other hand, principles of human-

145 |hid,

150 Statute of 1.C.J., Article 38, 59 Stat. 1060.

151 Kelly, supra note 114, at 51.

*%2 2 OPPENHEIM, 0p. cit. supra note 117, at 226-27.
%% See text accompanying note 73, supra.

¢ HR, Article 23(e), 36 Stat. 2302 (1907).
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ity in and of themselves are not an international norm by which
weapons may be judged.

Certain humanitarian considerations have been invoked by ad-
vocates, of the abolishment of nuclear warfare. The opinion
has been expressed that nuclear weapons are, in and of them-
selves, immoral as well as illegal, in that they are contrary to the
dictates of humanity.!®> Although certain humanitarian consider-
ations common among civilized nations have become a part of
the law of war,!% neither nuclear radiation nor the other effects
of a nuclear explosion can be said to necessarily offend against
these principles of humanity. A misuse of nuclear weapons con-
ceivably could constitute a violation of these principles; for ex-
ample, an intentional nuclear attack against civilians not connect-
ed with the war effort and remote from important target areas
may, in addition to violating the custom of inviolability of non-
combatants, amount to a crime against humanity.’s” But this is
not to say that nuclear radiation is per se¢ inhumane. Further-
more, any inhumane use of nuclear weapons will violate other
rules of the law of warfare which have developed from these hu-
manitarian principles. It is concluded that principles of human-
ity, although useful in formulating international laws governing
warfare, do not prohibit nuclear weapons.

2. The Principle of Propoirtionality.

The use of any means of warfare is governed by the principle
of proportionality and its concomitant principle of military neces-
sity. Field Manual 27-10 prohibits the use of force “which is not
actually necessary for military purposes,” and then defines mili-
tary necessity as “that principle which justifies those measures
not forbidden by international law which are indispensable for
securing the complete submission of the enemy as soon as possi-
ble.” 15 What is militarily necessary in a given combat situation
will, of course, depend on the prevailing facts and circumstances.
One writer prefers to qualify this principle of military necessity
by the requirement of legitimacy,'®® to which there certainly is no

195 SINGH, NUCLEAR WEAPONS AND INTERNATIONAL LAw 154-55 (1959).

¥ FEM 27-10, para. 3a, requires belligerents to “conduct hostilities with
regard for the principles of humanity and chivalry.”

157 See  SCHWARZENBERGER, THE LEGALITY OF NUCLEAR WEAPONS 48-49
(1958).

¥ FEM 27-10, para. 3a.

% See O’Brien, Legitimate Military Necessity in Nuclear War, 2 WoRrLD
PoLity 35 (1360).
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objection, for an "illegitimate" means_of warfare could not be
justified under the guise of military necessity.

What effect does military necessity have upon the principle of
proportionality? Field Manual 27-10, in discussing bombard-
ments, assaults, and sieges, concludes that "loss of life and damage
to property must not be out of proportion to the military advan-
tage to be gained.” 1% Thus, it can be seen that what means
are utilized in a tactical situation must be proportional to the
required military necessities. But the scope of proportionality is
governed by the military objective of the appropriate commander
without regard to the ultimate political consequences beyond a
military encounter. For example:

[T)he necessity and proportionality of measures taken by Rommel
in the desert would be judged in the light of his military objective of
driving the British out of Egypt rather than on the basis of Hitler’s
ultimate aims of illegal conquest.*

The prevailing military situation, rather than a national ideology,
must be the basis for a determination of the legitimate use of a
weapon.

The use of a nuclear weapon, just as the employment of any
type of force in warfare, would be governed by this principle of
proportionality, as measured by the military exigencies of the
situation. Some writers categorically condemn nuclear weapons
as being disproportionate.l$2 But such an approach, in effect,
judges the weapons in a vacuum, instead of judging each separate
use or proposed use of a nuclear device by its attendant facts and
circumstances.

This doctrine of proportionality is closely related to the custom
of immunity of noncombatants. Soldiers in warfare are expected
to lay down their lives on the battlefield, and military means
which accomplish this result cannot be criticized so long as the
rules of warfare are not violated. But the effects of nuclear
radiation, particularly fallout, have aroused considerable contro-
versy among international lawyers. It has been said that nuclear
warfare will result in world-wide fallout which results in con-
tamination of vast areas and ensuing death and suffering of

 EM 27-10, para. 41.

1%t O'Brien, supra note 159, at 50.

1%* See SPAICHT, AIR POWER AND WAR RIGHTS 274 (3d ed. 1947) ; GREEN-
SPAN, 0Op. eit. supra note 132, at 371-72; see SINGH, op. ¢it. supra note 155,
at 240.
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innocent persons far from the battlefield.?®® The indiscriminate
use of high yield nuclear weapons could well accomplish this
result, and such an employment would be disproportionate to any
military objective and in violation of international law. Yet,
tactical atomic weapons such as artillery shells may be confined
to an area not disproportionate to the legitimate military objec-
tives, in which case no disproportion would necessarily lie.16¢ Of
course, the extent and duration of radioactive contamination
caused by a nuclear explosion would weigh heavily in determining
whether a particular use conformed to the requirement of pro-
portionality, but neither initial nor residual nuclear radiation
can be considered disproportionate without looking to the actual
consequences.

It has been shown that the yield of a nuclear device, along with
certain other factors, determines the extent of its destructive
powers. Limited nuclear warfare with tactical weapons may well
be waged within the limits of proportionality and military
necessity.1#5 Small nuclear devices in the kiloton or aub-kiloton
range do not produce significant quantities of residual radiation,
especially when detonated in the air; but the high yield megaton
weapons can spread radioactive contamination over vast expanses.
Several factors must be considered in determining the proportion-
ality of a nuclear weapon, particularly one in the megaton range:
effect on the enemy, both military and civilian; effect on friendly
forces, both of the allies and of the using force; effect on neutrals;
and effect on mankind in general.®® Thus, it may be concluded that
there can be no blanket acceptance or condemnation of nuclear
weapons based on the doctrine of proportionality. Their use in a
given situation may well conform to the requirements of military
necessity; on the other hand, there are some types and uses of
nuclear weapons which would be clearly disproportionate by any
reasonable standard.'®”

Even the most outspoken opponents of nuclear warfare concede
the legality of its use in reprisal.’®® |f the initial use of nuclear
warfare were unlawful, it could be resorted to as a legitimate act

1% GREENSPAN, 0p. cit, supra note 132, at 371-72.

1"+ But one writer considers nuclear fallout as a violation of Article 23(a),
HR, and the Geneva Gas Protocol, even when delivered by a tactical weapon,
such as an artillery shell. Id. at 375.

%" O'Brien, supra note 123, at 145.

1% O'Brien, supra note 159, at 75.

"*Id. at 76-77; cf. McDougal and Schlei, The Hydrogen Bomb Tests in
Perspective: Lawful Measures for Security, 64 YALE L.J. 648, 689-90 (1955).

1% SIWGH, 0p. ¢it, supra note 155, at 216.
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of reprisal,’®® for international law has long recognized the right
of a state to retaliate against the illegal and injurious acts of
another state. Reprisals are often said to be the main sanction for
the law of war, in that they act as deterrents, against future vio-
lations of the rules of warfare.l” The principle of proportionality
is also applicable to acts of reprisal; thus, an act of retaliation
cannot be disproportionate to the illegal act which precipitated
the reprisal.1™

It is generally recognized that a reprisal need not be retaliated
in kind, but there is a divergence of views as to whether nuclear
weapons could be resorted to against a belligerent who, although
committing an act in violation of the law of war, did not resort
to nuclear warfare. One opinion is to the effect that as nuclear
weapons are not prohibited by a positive rule of international law,
their use in reprisal for a chemical or bacteriological attack, the
initial use of which that writer concludes to be violative of posi-
tive international law, would be more easily justified than the
converse use of chemical or bacteriological means in retaliation
for a nuclear attack.> Another view is that the effects of a
nuclear explosion, particularly fallout, are disproportionate to
anything other than another nuclear weapon.t”® Under this latter
view, could a ten kiloton weapon be launched in retaliation to a
one kiloton weapon, or must kiloton be met equally by kiloton?
Again, proportionality is the key; the force used in reprisal
must be proportionate to the unlawful means against which the
retaliation is directed. But the determination of what is propor-
tionate is dependent on the prevailing military situation — a ques-
tion of fact to be determined by the existing facts and circum-
stances.

D. JUDICIAL DECISIONS

For obvious reasons, there is a dearth of judicial decisions
involving the use of nuclear weapons during hostilities. In fact,
the only case in point which has been litigated was decided in
Japan in December 1963.17¢ The action was brought by several

'%* SCHWARZENBERGER, 0p. ¢it. supra note 157, at 40, 48.

17 See O'Brien, Biological/Chemical Warfare and the International Law of
War, 51 Geo. L.J. 1,43-44 (1962).

'™ SCHWARZENBERGER, 0p. e¢it. supra note 157, at 4-41, 45.

1™ See O'Brien, supra note 170, at 59.

1" See SINGH, 0Op. ctt, supra note 155, at 215.

'™ Shimoda v. Japan, No. 2914 of 1955 and No. 4177 of 1957, Tokyo Dis-
trict Court, Civil Affairs, 24th Department, December 7, 1963 (translated in
Enclosure No. 1to Airgram A-775, from American Embassy, Tokyo, to U.S.
Dep't of State, March 18, 1964).
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victims and survivors of victims of the atomic bombings, of
Hiroshima and Nagasaki. The plaintiffs alleged that the use of
these weapons by the United States violated international law
and that the Government of Japan, by waiving all claims, of the
state and its nationals in the peace treaty entered into with the
Allied Powers at the close of the War, had deprived the plaintiffs
of their right to recover damages. Recovery was denied on the
ground that the plaintiffs had no standing in international law to
bring a claim and that their sovereign effectively waived these
claims by treaty.?

Although recovery was not allowed, the court in obiter. dictum
expressed some significant views concerning the legality of these
bombings. Both Hiroshima and Nagasaki were defended against
air attacks by antiaircraft guns; and both cities contained mili-
tary objectives, such as armed forces, military facilities, and
munitions factories. However, there were approximately 330,000
“ordinary citizens” in Hiroshima and 270,000 in Nagasaki.1?
The court concluded that international law was violated in that
the bombs constituted “indiscriminate aerial bombardment of
an undefended city”*"" and caused unnecessary snffering, contrary
to the Declaration of St. Petersburg and Article 23(e) of the
Hague Regulations.?”® The issue of whether nuclear radiation
constituted poison or poison gas was discussed, but no opinion
was expressed.

Judicial decisions are considered a subsidiary means for deter-
mining rules of international law, along with teachings of the
most highly qualified publicists.!” The opinion of this court may,
therefore, be considered as supporting, to an extent, the conten-
tions already set forth that nuclear weapons are indiscriminate
insofar as the combatant-noncombatant distinction is concerned
and that these weapons cause unnecessary suffering. However,
the effect of this decision upon the international law of war is
extremely limited for several reasons. First of all, the opinion
of the court in regard to the application of international law to
the bombings was dictum in its entirety. Secondly, the court’s
opinion was directed solely to the facts presented in the instant
case; thus, even if the bombings of Hiroshima and Nagasaki were

Y Id, at 37-41.

" 1d. at 30.

177 bid.

S 1d. at 32.

17 Statute of 1.C.J., Article 38(d).
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indiscriminate and/or disproportionate to the military advantages
to be gained, it does not follow that another use of a nuclear
weapon will necessarily have similar effects. And thirdly, the
tribunal rendering the decision was a domestic court of the
sovereign of the complaining parties. For these reasons this
decision adds little to the development of the international laws
governing weaponry.

E. OPINIONS OF PUBLICISTS

The second subsidiary means for determining international
law is the application of “the teachings of the most highly
qualified publicists of the various nations.”’8¢ The opinions of
the international lawyers who have written in this field have been
integrated into the discussions pertaining to the conventions,
customs, and general principles of law. A detailed analysis of
these various opinions would amount to superfluous reiteration ;
consequently, only a brief summary of the teachings of publicists,
generally divided into three schools, will follow.

The first group considers any first use of nuclear warfare as
prohibited ; the followers of this theory include Schwarzenberger,
Greenspan, Spaight, and Singh. Schwarzenberger concludes that
the more powerful weapons may violate the custom of inviolability
of civilians, while nuclear radiation is prohibited by the prohibi-
tion against the use of poison and poisonous weapons.!8! Greenspan
deduces that the conventional prohibition against poison and
poisoned weapons includes residual radiation and radiological
warfare and that the combined effects of nuclear weapons dis-
criminate against noncombatants, exceed the principle of propor-
tionality, and cause unnecessary suffering.1®2 Spaight is of the
opinion that nuclear weapons are both indiscriminate and dispro-
portionate, and that inferentially they contravene the provisions
of the Geneva Gas Protocol.’8 Singh condemns nuclear weapons
as a means of warfare on the grounds that nuclear radiation is
poisonous within the purview of Article 23(a) of the Hague
Regulations or the Geneva Gas Protocol, that nuclear explosives
are necessarily indiscriminate, and that their only permissible use
would be as retaliation in kind.!®¢ And lastly, a Russian publica-

- lbid.

1 See SCHWARZENBERGER, 0p. cit. supra note 157, at 48.

"2 See GREENSPAN, 0p. c¢it. supra note 132, at 371-73.

% See SPAIGHT, AIR POWER AND WAR RIGHTS 274-76 (3d ed. 1947).
% See SINCH, op. ¢it. supra note 155, at 154-60, 163, 215.
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tion compiled by a group of attorneys concludes that present
international legal thought condemns atomic and hydrogen weap-
ons and other means of mass annihilation.!'®s Although its ter-
minology is more closely akin to propaganda than to legal writing,
this latter source is some evidence of the opinions of Soviet legal
scholars,

The second group concludes that there is no express prohibition
against the use of nuclear weapons under existing international
law. Included in this camp are Lauterpacht, O’Brien, McDougal,
and Schlei. Lauterpacht considers the issue to be predominantly
of a political nature, which he considers a proper matter of con-
cern for the international lawyers.1% O’Brien concludes that the
lawfulness of the use of nuclear weapons in each instance rests
on the principle of proportionality as it applies to the principle of
legitimate military necessity.'®” McDougal and Schlei take an
approach quite similar to O’Brien, judging each specific use of a
nuclear weapon by its attendant facts and circumstances.*s

The third group believes that the present state of international
law is inadequate to effectively control modern weapons, especially
nuclear weapons. Stone espouses this view, believing that a new
specific prohibitisn is essential to any effective legal norm under
the present state of the law.!®® Stowell takes a similar position,
concluding that the laws of war cannot rule out any means effec-
tive to secure the ends of war.19°

V. SUMMARY

Two effects of nuclear explosions—blast and thermal radia-
tion—are nothing new to warfare, as both are present in con-
ventional explosions. Neither of these two effects has been con-
sidered unlawful in conjunction with conventional weapons, nor
is there any logical theory of international law under which
either could be considered absolutely prohibited. Even if a “clean”
nuclear weapon were devised, however, it is conceivable that a
particular weapon might be used in such a manner as to violate

1% See U.S.S.R. ACADEMY OF SCIENCES, INSTITUTE OF STATE AND LAw,
INTERNATIONAL Law 426 (Ogden transl. 1962).

**2 See Lauterpacht, The Problem of the Revision of the Law of War, 29
BrIT. YB. INT'L L. 371 (1952).

87 See O’Brien, supra note 159, at 116-17.

*¢ See McDougal and Schlei, supra note 167, at 689-90.

18" See STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 344 (1959).

120 See Stowell, The Laws of War and the Atomic Bomb, 39 AM. J. INT’L
L. 786-87 (1945).
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the principle of proportionality, to discriminate against noncom-
batants, or to cause unnecessary suffering, but these violations of
international law would be attributable to the manner in which
the weapon was used, not the weapon itself. It is also possible
that, because the effects of heat and blast are of considerably
greater magnitude in a nuclear explosion than those attainable
from conventional explosions, certain high yield “clean” nuclear
weapons would have such horrendous results that they would
necessarily be disproportionate to the military advantage to be
gained or indiscriminate towards noncombatants. But it does not
follow that all nuclear weapons are so indictable.

Nuclear radiation, on the other hand, was introduced as a
means of warfare in August 1945. Determining how nuclear
radiation fits into the laws of war has precipitated some con-
sternation among international lawyers. Almost twenty years have
elapsed since the bombings of Hiroshima and Nagasaki, yet the
attempts to categorize nuclear radiation in terms of the rules
of warfare have resulted in a wide divergence of views. Whatever
nuclear radiation is, neither the effects of initial nor residual
radiation are poison or analogous to poisonous gas within the
meaning of the terms of Article 23(a) of the Hague Regulations
or the Geneva Gas Protocol.

As there is no conventional rule of law prohibiting nuclear
radiation, there likewise is no custom or general principle to this
effect.Nuclear radiation is not necessarily discriminatory towards
noncombatants, nor do its effects contravene the principle of
proportionality or cause unnecessary suffering. The effects of
nuclear radiation in each individual use of a nuclear weapon
must be weighed by the existing facts and circumstances to deter-
mine legality. Blast, heat, and initial nuclear radiation may be
limited to a legitimate military objective, but the fallout effects
may affect innocent persons over such a wide area that the results
would be both disproportionate and indiscriminate towards non-
combatants. On the other hand, the type and yield of a particular
explosion may result in the limiting of all destructive effects to
legitimate military objectives.

No existing rule of international law prohibits nuclear weapons
nor any of their effects. Just as in the case of any other weapon,
each individual use must be analyzed by its attendant facts and
circumstances to determine whether any of the laws of war have
been violated.
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V. CONCLUSIONS

That the present state of international law is inadequate to
govern either a limited or total war is easily discernible from
the foregoing discussion. If each particular use of a nuclear
weapon rests on its own merits, the policy makers of a state or
the commanders in the battlefield are free to make their own
subjective determinations whether to engage in nuclear warfare
and to what extent. Thus, an irresponsible government or an
irresponsible commander could precipitate a nuclear holocaust.
What steps should be taken to obviate such an eventuality?

Disarmament negotiations between the two major world powers
have thus far accomplished little. It may be contended that the
consummation of a multilateral agreement concerning the use of
nuclear weapons would have a hollow ring, for, as one writer has
observed, “the idea that war is in the nature of a fair fight is
erroneous, for the true principle that any means is legitimate
that will conduce to effective fighting has always prevailed in the
end to surmcunt popular outcry and validate the use of each new
weapon.” ¢t But this view is not well taken, for not all means of
violence are permissible in warfare. Poisoned weapons, dum-dum
bullets, and projectiles filled with glass are examples of weapons
still considered to be contrary to international law.'%2 It is true
that the laws of war, just as many domestic laws, are sometimes
broken; but laws do not cease to be law merely because they are
broken.1#?

Admittedly, any arms control negotiation should be cautiously
approached ; and any resulting agreement, closely scrutinized
and viewed with a certain amount of skepticism. One approach
to the evaluation of an agreement on armaments considers three
broad possibilities:

that the agreement will operate as planned; that one or both sides will

cheat and get away with it; that at some point in time the agreement

will break down and both sides will resume, openly, the prohibited
activities. . ..

This is a practical and realistic appraisal of the problem.

The international negotiation table contains two principal ad-
versaries,: the United States and Soviet Russia. The Soviets have

¥d, at 784-85.

¥ EM 27-10, paras. 34, 37.

ws f. Kunz, The Chaotic Status of the Laws of War and the Urgent
Necessity for their Revision, 45 Am. J. InT'L L. 37, 45-46.

'** HALPERIN & SCHELLING, STRATEGY AND ARMS CONTROL 43 (1961).
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a pragmatic approach to international law, appraising all tenets
and their application in terms of their utility to the Communist
cause ;™ thus, a rule of law is considered as binding by Russia
only if it aids her political cause.*® As long as the three possibilities
listed in the preceding paragraph are foreseen, open negotiations
aimed toward a program of international arms control should be
continued.

What should be the goal of these negotiations? The present
structure of the international society lacks the established means
of control for the implementation of a program of complete dis-
armament. Complete disarmament would not be politically ad-
visable for the United States or any state without an effective
system of inspection and control, nor would it be advisable for
the United States to enter a program of immediate destruction
of our nuclear stockpiles and the means of delivering the war-
heads. Dictates of self-preservation and aspirations for world-
wide peace and freedom require that our country maintain a
sufficient nuclear capability to retaliate against any aggressive
act or delict by opposing force. But to strive for a more sophisti-
cated system of international controls of armaments and the
future prohibition against the use of nuclear weapons is a noble
goal. An international agreement to this effect may be the first
step, but “we cannot merely get rid of armaments and leave a
vacuum. Something has to be put in their place. In the human
story that ‘something’has always been law.”” 17

The present state of the law leaves open the possibility of
nuclear Kriegsratson and the great devastation which may
result, particularly now that Communist China possesses nuclear
armaments. The dignity of the individual human being and of
the civilized nations demands something better. A world organi-
zation with an effective means of inspection and enforcement is
necessary to the supervision of any efforts towards arms control
and to the modernization of the laws of war pertaining to
weapons. The ultimate goal of our arms negotiation should be
to achieve such an international means of control.

*°3 | ISSITZYN, INTERNATIONAL LAW IN A DIVIDED WORLD 15 (1963).

1" See STONE, op. cit. supra note 189, at 60-63; Kelly, Gas Warfare in
International Law, 9 miL. L. Rev. 1, 39 (1960).

**7 Larson, Arms Control through World Law, ArRMS CONTROL, DISARMA-
MENT, AND NATIONAL SECURITY 423 (Brennan ed. 1961).
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TREASON AND AIDING THE ENEMY #*

BY CAPTAIN JABEZ W. LOANE, IV**
I. INTRODUCTION

It has been said that no crime is greater;’ it has been termed

. . the most serious offense that may be committed against the
United States;” 2 it has been classified as “the highest of all
crimes.” # Chief Justice Marshall once commented: “As there is
no crime which can more excite and agitate the passions of men,
no charge demands more from the tribunal before which it is
made a deliberate and temporate inquiry.” ¢ All of these quota-
tions refer to the same offense —the crime of treason.

It is a crime which, in many ways, is set apart from all others.
It is the only crime specifically denounced by the Constitution of
the United States.® It is the only federal crime upon which con-
viction must be predicated on the testimony of two eye-witnesses
to the overt act of the offense.6 It may only be committed in time
of war or quasi war since it must be predicated either in levying
war against the United States or in aiding an “enemy.” It is the
only crime which, if successfully committed, may cease to be a
crime. As Sir John Harrington noted:

Treason doth never prosper; what’s the reason? Why, if it prosper,
none dare call it treason.’

* This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S_Army, Charlottesville, Virginia, while the author was
a member of the Thirteenth Career Course. The opinions and conclusions
presented herein are those of the author and do not necessarily represent
the views of The Judge Advocate General’s School or any other govern-
mental agency.

** JAGC, U. S. Army; Office of the Staff Judge Advocate, Hg, U. S. Army,
Europe; AB, 1953, Duke University; LL.B., 1956, University of Maryland;
Member of the Bars of the State of Maryland, the United States Supreme
Court, and the United States Court of Military Appeals.

' Hanauer v. Doane, 79 U.S. (12 Wall.) 342, 347 (1870).

ephen v. United States, 133 F.2d 87, 90 (6th Cir.), cert. denied, 318
u. S 781 (1943).

“Charge to Grand Jury, 30 Fed. Cas. 1024, 1025 (No. 18269) (C.C.D.
Mass. 1851).

* Marshall, C. J., in EX Parte Bollman, 8 U.S. (4 Cranch) 75, 125 (1807).

5 U. S. Consr. art. III, § 3.

¢ Ibid, This assumes, of course, a plea other than guilty. However, it
should be noted that some states require two witnesses to any crime pun-
ishable by death. See State v. Chin Lung, 106 Conn. 701, 139 A. 91 (1929).

‘FAMILIAR QUOTATIONS 29 (12th ed. Morley Ed., 1951).
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Throughout the ages the motivations for treason have been as.
numerous as the crimes themselves. Some have committed treason
for money, some for pride, power, or prestige, some for more
elusive ideological goals. In medieval England, where our ex-
ploration of the law begins, the treason cases generally dealt
with machinations against the monarch or in plotting to alter
the succession to the throne. In the days of Elizabeth I, the cases
developed a religious, flavor. In later years, the factors have in-
cluded financial gain or political conviction. Today the suggestion
has been advanced that the modern scientist, because of the
universality of his technical knowledge, feels himself under a
lesser duty to obey national loyalty.®

The annals of treason have tainted the rich and poor alike;
the powerful as well as the common citizen. Through its history
have passed such notable figures as Thomas Becket, Sir Walter
Raleigh, Anne Boleyn, Sir Thomas More, Benedict Arnold, and
Jefferson Davis; it has included such strange personalities as
Guy Fawkes, John Brown, William Joyce and Ezra Pound. And
it has encompassed the unnumbered hundreds who passed through
the musty volumes of the State Trials® on their way to the
“usual punishment” and oblivion.

It is not the purpose of this article to examine these individuals
in depth or the details of the “offenses” which brought them to
trial. Rather it is intended to explore the historical development
of the civil offense of treason and the parallel military offense
of aiding the enemy; to compare the two; and to consider the
defenses to the respective offenses. For indeed, until compara-
tively recently, the mere fact of the indictment was tantamount
to conviction and little other than outright denial was available
to an unfortunate defendant.

It is hoped that this article will help to solve some of the
many problems which may easily be conceived. When, for example,
may an American sufficiently shake off his citizenship that he
can aid America’s enemy and avoid a treason charge? Is physi-
cal opposition to the enforcement of the laws of the United States
by its officers treason? If so, were the students at the University
of Mississippi guilty of treason by participating in the 1962
riots? Can a citizen “adhere” to an enemy without “aiding”

* WEST, THE NeEw MEANING OF TREASON (1964).

* Howell, A Complete Collection of State Trials and Proceedings for High
Treason and Other Crimes and Misdemeanors from the Earliest Period to
the Present Time (1816) [hereafter cited as How. St. Tr.]
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him, and, conversely can he “aid” the enemy without “adher-
ence”? Is a soldier who conducts propaganda lectures for the
enemy in a POW camp guilty of giving them “aid”? If so would
it make any difference if none of the other prisoners were affected?
What is the status of the alien who resides in this country? Is
this status affected if he is a citizen of an “enemy” country?
The situations may be ingenuously contrived. The courts must
wrestle for the answers.

II. THE HISTORY OF TREASON
A. THE ENGLISH BACKGROUND

There is no better introduction to the law of treason in the
United States than a short review of the English law, since the
present American law is direcly traceable to a statute published
by Edward III in 1350.° During the early fourteenth century
England was in a state of flux. These were days of constant civil
war attended by one parliamentary crisis after another. When
one faction gained power it frequently subjected the nobles and
landowners of the other to the harassment of trial for treason
based solely on political or quasi-political considerations. As no
legal definition of treason existed, no one could foretell what
action or word might be interpreted as committing the offense.”
An additional troublesome area concerned the fact that lands
and possessions of anyone convicted of treason were subject to
attainder or forfeiture.12

There was, understandably, increasing agitation that the offense
be more rigidly defined. To the barons and large landowners this
argument was quite persuasive in view of the forfeiture pro-
visions.1? In addition, the definition was of importance in restrain-
ing the power of the crown to suppress any subject by arbitrary
construction of the law.

% Statute of Purveyors, 1350, 25 Edw. 3, Stat. 5, c. 2.

** For the proposition that it was still difficult to tell after the statute see
Carpenters Case, 11 Henry VI (1434), digested in BunD, A SELECTION OF
CASES FROM THE STATE TRIALS 29 (1st ed. 1879), where a convicted wife
murderer was also adjudged a traitor in order that he might receive the
greater punishment as an “example.” The same fate befell the convicted
murderer of the Duke of Glouchester, Proceedings Against John Hall, 1
How. St. Tr. 162 (1399).

** Clarke, Forfeitures and Treason in 1388, 14 ROYAL HIST. Soc. TRANS.
4th 65 (1931).

' Perhaps because of continuing pressure Edward III further modified
the attainder provisions in 1360 to provide no forfeiture for persons not
attainted in their lifetime. Statute of Westminster, 1360, 34 Edw. 3, c. 12.
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Eventually the King yielded to the pressures. There resulted
the famous statute of 25 Edward III which defined the offense
as being committed:

When a man doth com